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J  U  D  G  M  E  N  T

 
 This  is  an  appeal  u/s  374  of  CrPC  preferred  against  the 
judgment and order of conviction, dated 16-02-2012, passed, by the learned 
Sub-Divisional  Judicial  Magistrate,  (Sadar),  Tezpur,  in  GR   Case  No. 
624/2006, u/s 324 IPC. 



PROSECUTION CASE : 

2. Briefly  stated,  the prosecution case is  that,  one Prabin Bora 
(since deceased), son of Late Rohidhar Bora, a resident of Borachuk Gaon, 
under Jamuguri Police Station, had lodged an ejahar, on 26-04-2006, before 
the Officer-in-charge of Jamuguri Police Station, alleging that on 24-04-2006, 
at about 8-30 p.m., while the villagers of Borachuk Gaon was performing “ 
Husori”,  the  accused-persons,  namely,  Sri  Amiya  Rajkhowa,  Sri  Amlan 
Rajkhowa and Sri Amar Rajkhowa, all of a sudden, appeared at the place and 
scolding at them, assaulted him ( the informant), by means of a long knife – 
a sharp cutting weapon, causing severe injuries on his face and then taking 
advantage of the darkness of the night, fled away. The incident occurred in 
presence of a few elderly persons of the village and the VDP Secretary Sri  
Prabhat Saikia. 

INVESTIGATION : 

3. Based  on the  above  ejahar,  Jamuguri  P.S.  Case  No.  35/2006, 
under  Section  324/34  IPC  was  registered  and  SI  Hema  Chelleng,  the 
Officer-in-charge of the said Police Station, took up the investigation into 
the  case.  On  completion  of  investigation,  the  I.O.,  aforementioned, 
submitted the charge sheet u/s 324/34 IPC against the accused-appellant Sri 
Amlan Rajkhowa and two others, namely, Sri Amiya Rajkhowa and Sri Amar 
Rajkhowa. 

TRIAL AND CONVICTION : 

4. During trial, the charge u/s 324/34 IPC was framed against the 
accused-appellant  and  two  other  accused  persons,  aforementioned,  vide 
order,  dated 13-12-2006,  to which they pleaded not guilty.  As many as 6 
( six) witnesses were examined on behalf of the prosecution side to bring 
home  the  alleged  charge  against  the  accused-appellant  and  two  other 
accused persons,  while  the defence side cross-examined them, at  length. 
After  conclusion  of  the  trial,  the  learned  trial  Court  held  the 
accused-appellant guilty of the charge u/s 324 IPC beyond all  reasonable 
doubt  and  accordingly,  the  accused-appellant  was  sentenced  to  undergo 
simple imprisonment for 6 (six) months and also to pay a fine of Rs.5,000/- 
( rupees five thousand) only, in default to suffer simple imprisonment for 
another  15  (fifteen)  days,  while  the  other  two  accused  persons  were 
acquitted of the charge, on benefit of doubt. 

GROUNDS OF APPEAL : 

5. The aforesaid order of conviction and sentence has now been 
challenged in this appeal primarily on the grounds that the learned trial 
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Court failed to appreciate the evidence, oral and documentary, on record in 
the proper perspective ; that the alleged charge has not been proved against 
the  appellant,  beyond all  reasonable  doubt  and  that  on the  basis  of  the 
evidence on record,  the accused –appellant is  entitled to an acquittal  by 
setting aside the impugned judgment and order of conviction.   

6. I have heard submission of learned counsel appearing for the 
parties and also perused the impugned judgment and the record of GR Case 
No. 624 of 2006.  

POINT TO BE DECIDED : 

7. Now, the point to be decided in this proceeding is, whether the 
impugned order of conviction and sentence, dated 16-02-2012, passed, in GR 
Case  No.  624  of  2006,  by  the  learned  Sub-Divisional  Judicial  Magistrate, 
(Sadar), Tezpur, is liable to be set aside in view of the grounds mentioned in 
the Memorandum of Appeal ? 

THE DECISION AND THE REASONS THEREFOR
Legal position 

8.  In  order  to  sustain  the  charge  under  Section  324  IPC,  the 
prosecution is required to prove (i) that the accused caused by his act bodily 
pain, disease or infirmity to the complainant / injured ; (ii) that he did such 
act intentionally or with knowledge that it would cause pain etc. ; (iii) that it 
was  unprovoked  and  (iv)  that  the  accused  caused  it  by  means  of  an 
instrument for shooting, stabbing or cutting etc. It is merely the nature of 
the instrument used in the commission of the offence that needs to be taken 
into consideration. The instrument must be of such nature that if used, may 
likely to cause death of a person. 

9. In  the context  of  the above  requirements,  under  law,  let  us 
look at the evidence, on record. 

ANALYSIS OF EVIDENCE ON RECORD : 

10. On scrutiny of the evidence of PW-1 Sri Prabaht Saikia, PW-2 
Sri Suren Bora, PW-3 Sri Hara Baruah, PW-4 Sri Dipak Borah and PW-5 Sri  
Ramesh Bora,  it  appears that on 24-04-2006,  a ‘husori’  party was formed 
along  with  the  accused-appellant  and  others  to  perform  ‘husori’  in 
Borachuk gaon and in the adjoining villages. The ‘husori’ was completed in 
their  village and at  about  8 / 8-30  p.m.,  after performing ‘husori’  in the 
house of the informant Prabin Borah ( since deceased), when the PWs came 
out and their ‘husori’ group was performing ‘husori’, on the road, in front of 
the house of the ‘gaonburah’, Sri Sada Kakoti, a quarrel broke out between 
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the  informant-injured  Prabin  Borah  (since  deceased)  and  the 
accused-appellant  and  other  acquitted  accused  persons,  who  refused  to 
approve the plan to move to the village ‘Bahdanga’ to perform ‘husori’. 

11. The evidence on record shows that the occurrence took place, 
on 24-04-2006, at about 8 / 8-30 p.m., and the FIR was lodged by the injured 
Prabin Borah ( since deceased), after two days, on 26-04-2006. The evidence 
of  PW-6 Dr.  Achyut  Hazarika,  the doctor,  who examined the injured,  on 
24-04-2006, at 11 p.m., at Jamuguri HSC, found cut injury, on his right cheek, 
simple in nature and caused by blunt object. From the evidence of PW-1, Sri 
Prabhat Saikia, it appears that the injured and informant Prabin Borah died, 
after 5/6 months of the incident. The evidence, as stated above,  reveals that 
the occurrence had taken place in between 8 to 8-30 p.m., and the medical 
treatment for the injuries sustained by the injured (  since deceased) was 
taken place at 11 p.m., in the night of occurrence, that is, on 24-04-2006 and 
as such, the following day passed off for post injury trauma, which led to 
filing  of  formal  ejahar,  on  the  third  day,  that  is,  on  26-04-2006,  which 
unfortunately remained unexhibited due to death of the injured-informant 
before commencement of the trial and further for non-examination of the 
investigating  officer,  whom  the  prosecution  failed  to  examine  despite 
granting of  opportunities  since 09-08-2007,  vide orders,  dated 23-03-2011 
and  29-06-2011  passed  by  the  learned  trial  Court.  Therefore,  the  First 
Informant Information Report in the form of the General Diary Entry made 
at  Jamuguri  Police  Station,  on the basis  of  which PW-6,  the doctor,  who 
examined  the  injured  and  the  investigation  was  also  launched,  has 
remained not mentioned in the case during trial. Thus, the very substratum 
of  the  prosecution  case  has  remained  unattended  and  thereby  clouded 
during trial. 

12. Turning  to  the  contradictions  of  the  PWs  in  their 
cross-examinations, with their previous statements, recorded u/s 161 CrPC, 
inter-alia,  are  primarily  relate  to  non-disclosure  of  the  name  of  the 
accused-appellant as the assailant of Prabin Borah (since dead). This basic 
contradiction  being  the  root  of  accusation  of  the  accused-appellant  has 
remained  unascertained  for  failure  of  the  prosecution  to  examine  the 
investigating officer, and as such, the benefit of it shall certainly go to the 
accused-appellant. Further, it is seen from the evidence of PW-6, the doctor,  
that the cut injury,  aforementioned,  on the person of  Prabin Bora (since 
deceased) was caused by blunt object, whereas the eye account of the PWs, 
as  a whole,  reveal  that sharp weapon like a knife was used to cause the 
injury. Therefore, though the medical evidence of PW-6 does not support 
the ocular evidence of the PWs in respect of the identity of the weapon of 
offence, the ocular evidence shall prevail over the medical evidence. What it 
appears  from  the  evidence  is  that  though  the  PWs  have,  through  their 
examinations-in-chief,  supported  the  prosecution  case,  their 
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cross-examinations  reveal  material  contradictions  with  their  purported 
statements  recorded  u/s  161  CrPC,  which,  of  course,  have  remained 
unconfirmed due to failure of the prosecution to examine the investigating 
officer,  as  stated  above.  On  the  other  hand,  the  alleged  simple  injury 
sustained by the injured Prabin Bora (since deceased)  could  not  be held 
responsible as the direct and proximate cause of his death after 5/6 months 
of the occurrence, beyond doubt. 

 13. Situated  thus,  this  Court  is  of  the  humble  opinion  that  it 
cannot conclusively be said that the accused-appellant, voluntarily caused 
hurt to Prabin Borah ( since deceased ) by means of sharp cutting weapon, 
beyond all reasonable doubt and accordingly, entitled to be acquitted of the 
charge. 

C O N C L U S I O N

 14. In the result, the appeal is allowed, on contest. The impugned 
judgment and order, dated, 16-02-2012, passed by the learned Sub-Divisional 
Judicial  Magistrate,  (Sadar),  Tezpur,  in  connection  with  GR   Case  No. 
624/2006, holding the accused-appellant Sri Amlan Rajkhowa guilty of the 
offence, under section 324 of IPC,  is set aside and accordingly, set him at 
liberty forthwith. 

15. Send back the record of GR Case No. 624 of 2006 to the learned 
trial Court along with a copy of this judgment and order. 

Given under my Hand and Seal of this Court, on this the 25th 
day of June, 2013.

             ( A. BORTHAKUR )
                                                   SESSIONS JUDGE 

    SONITPUR : TEZPUR
Typed to my dictation and 
corrected by me, bearing 
my signatures on each page  :

(A. BORTHAKUR)  
SESSIONS JUDGE,
SONITPUR :: TEZPUR

         

           * * * * * * 
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Typed by me, 
on dictation :

(J.K. Muru, Steno )
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